
Table of Contents

UNITED STATES SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 6-K
Report of Foreign Private Issuer Pursuant to Rule 13a-16 or 15d-16

of the Securities Exchange Act of 1934

For the Month of February, 2007

1-15240
(Commission File Number)

JAMES HARDIE INDUSTRIES N.V.
(Exact name of Registrant as specified in its charter)

Atrium, 8th floor
Strawinskylaan 3077

1077 ZX Amsterdam, The Netherlands
(Address of principal executive offices)

Indicate by check mark whether the registrant files or will file annual reports under cover Form 20-F or Form 40-F.

Form 20-F þ      Form 40-F o

Indicate by check mark if the registrant is submitting the Form 6-K in paper as permitted by Regulation S-T Rule 101(b)(1): Not Applicable

Indicate by check mark if the registrant is submitting the Form 6-K in paper as permitted by Regulation S-T Rule 101(b)(7): Not Applicable

Indicate by check mark whether by furnishing the information contained in this Form, the registrant is also thereby furnishing the information to the
Commission pursuant to Rule 12g3-2(b) under the Securities Exchange Act of 1934.

Yes o      No þ

(If “Yes” is marked, indicate below the file number assigned to the registrant in connection with Rule 12g3-2(b): Not Applicable

 



 

 

TABLE OF CONTENTS
     
Safe Harbor Statement   3 
Exhibit Index   4 
Signatures   5 
 EXHIBIT 99.1
 EXHIBIT 99.2

2



Table of Contents

 

Safe Harbor Statement

The exhibits attached to this Form 6-K contain forward-looking statements. We may from time to time make forward-looking statements in our periodic reports
filed with or furnished to the United States Securities and Exchange Commission on Forms 20-F and 6-K, in our annual reports to shareholders, in offering
circulars and prospectuses, in media releases and other written materials and in oral statements made by our officers, directors or employees to analysts,
institutional investors, representatives of the media and others. Examples of forward-looking statements include:

 •  expectations about the timing and amount of payments to the Asbestos Injuries Compensation Fund (AICF), a special purpose fund for the compensation of proven
asbestos-related personal injury and death claims;

 

 •  expectations with respect to the effect on our financial statements of those payments;
 

 •  expectations that our credit facilities will be extended or renewed;
 

 •  projections of our operating results or financial condition;
 

 •  statements regarding our plans, objectives or goals, including those relating to competition, acquisitions, dispositions and our products;
 

 •  statements about our future performance; and
 

 •  statements about product or environmental liabilities.

Words such as “believe,” “anticipate,” “plan,” “expect,” “intend,” “target,” “estimate,” “project,” “predict,” “forecast,” “guideline,” “should,” “aim” and similar
expressions are intended to identify forward-looking statements but are not the exclusive means of identifying such statements.

Forward-looking statements involve inherent risks and uncertainties. We caution you that a number of important factors could cause actual results to differ
materially from the plans, objectives, expectations, estimates and intentions expressed in such forward-looking statements. These factors, some of which are
discussed under “Risk Factors” beginning on page 5 of our Form 20-F filed on 29 September 2006 with the Securities and Exchange Commission, include but
are not limited to: all matters relating to or arising out of the prior manufacture of products that contained asbestos by current and former James Hardie
subsidiaries; required contributions to the AICF and the effect of foreign exchange on the amount recorded in our financial statements as an asbestos
provision; compliance with and changes in tax laws and treatments; competition and product pricing in the markets in which we operate; the consequences of
product failures or defects; exposure to environmental, asbestos or other legal proceedings; general economic and market conditions; the supply and cost of
raw materials; the success of our research and development efforts; our reliance on a small number of product distributors; compliance with and changes in
environmental and health and safety laws; risks of conducting business internationally; compliance with and changes in laws and regulations; foreign
exchange risks; the successful implementation of new software systems; and the successful implementation of the internal control over financial reporting
requirements of Section 404 of the Sarbanes-Oxley Act of 2002, as codified by Item 308 of regulation S-K. We caution you that the foregoing list of factors is
not exhaustive and that other risks and uncertainties may cause actual results to differ materially from those in forward-looking statements. Forward-looking
statements speak only as of the date they are made.
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99.1  James Hardie notified of civil proceedings by ASIC – Filed with the Australian Stock Exchange on February 15, 2007.
99.2  ASIC Media Rel: ASIC Commences Proceedings re James Hardie – Filed with the Australian Stock Exchange on February 15, 2007.
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SIGNATURES

     Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned, thereunto duly authorized.
      
 James Hardie Industries N.V.

  

Date: February 15, 2007  By:  /s/ Benjamin Butterfield   
   Benjamin Butterfield  
   Secretary  
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Exhibit 99.1

   
15 February 2007  For media enquiries please call Cameron Hamilton on:
  Tel: (02) 8274 5304 or Mob: 0425 344 688.
  For analyst enquiries please call Steve Ashe on:
  Tel: (02) 8274 5246 Mob: 0408 164 011.

James Hardie notified of civil proceedings by ASIC

Following the close of trading on the ASX on 14 February 2007, the Australian Securities & Investments Commission (ASIC) advised the Company that it had
commenced civil proceedings against James Hardie Industries NV (the Company) and others in the Supreme Court (the Court) of New South Wales (the
Proceedings). A copy of ASIC’s letter and an extract from the originating process setting out the details of ASIC’s application are attached.

The Proceedings concern alleged contraventions by the Company, its former subsidiary ABN 60 Pty Limited, and Michael Brown, Michael Gillfillan, Meredith
Hellicar, Martin Koffel, Peter Macdonald, Philip Morley, Geoffrey O’Brien, Peter Shafron, Gregory Terry and Peter Willcox of certain provisions of the
Corporations Law and/or the Corporations Act connected with the affairs of the Company, ABN 60 Pty Limited, Amaca Pty Limited and Amaba Pty Limited
during the period February 2001 to June 2003. The subject matter of the allegations varies between individuals.

In the Proceedings, ASIC seeks:

•  declarations regarding the alleged contraventions;
 

•  orders for pecuniary penalties in such amount as the Court thinks fit up to the limits specified in the Corporations Act;
 

•  orders that Messrs Brown, Gillfillan, Koffel, Macdonald, Morley, O’Brien, Shafron, Terry and Willcox and Ms Hellicar be prohibited from managing a corporation for
such period as the Court thinks fit;

 

•  an order that the Company execute a deed of indemnity in favour of ABN 60 Pty Limited as referred to in the attached letter from ASIC; and
 

•  its costs of the Proceedings

These Proceedings are first before the Court on 15 March 2007. The Company will be responding to the Proceedings in accordance with the timetable set by
the Court.

As referred to in ASIC’s letter, ASIC has advised that it will not pursue the claim for indemnity if the conditions precedent to the Final Funding Agreement are
satisfied.

The Company intends to confirm with ASIC that the recent satisfaction of the conditions precedent to and implementation of the Amended and Restated Final
Funding Agreement dated 21 December 2006 satisfies ASIC in this regard.
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The Company has historically granted indemnities to certain of its directors and officers as is common practice for publicly listed companies. The Company’s
articles of association also contain an indemnity for directors and officers. In addition, the Company has granted indemnities to certain of its former related
bodies corporate (including ABN 60 Pty Limited) which, among other things, may require the Company to indemnify those entities against indemnities they in
turn have historically granted their directors and officers.

The Joint and Supervisory Boards have established a special matter committee comprising all non-conflicted directors to consider the corporate governance
implications for the Company and to deal with the Proceedings.

The Company is not in a position to comment any further at this time.

END

Media Enquiries:

Cameron Hamilton
   
Telephone:  61 2 8274 5304
Mobile:  61 425 344 688
Email:  media@jameshardie.com.au
Facsimile:  61 2 8274 5218

Investor and Analyst Enquiries:

Steve Ashe – Vice President Investor Relations
   

Telephone:  61 2 8274 5246
Mobile:  61 408 164 011
Email:  steve.ashe@jameshardie.com.au
Facsimile:  61 2 8274 5218

www.jameshardie.com
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Disclaimer

The exhibit attached to this Form 6-K contains forward-looking statements. We may from time to time make forward-looking statements in our periodic reports
filed with or furnished to the United States Securities and Exchange Commission on Forms 20-F and 6-K, in our annual reports to shareholders, in offering
circulars and prospectuses, in media releases and other written materials and in oral statements made by our officers, directors or employees to analysts,
institutional investors, representatives of the media and others. Examples of forward-looking statements include:

 •  expectations about the timing and amount of payments to the Asbestos Injuries Compensation Fund (AICF), a special purpose fund for the compensation of proven
asbestos-related personal injury and death claims;

 

 •  expectations with respect to the effect on our financial statements of those payments;
 

 •  expectations that our credit facilities will be extended or renewed;
 

 •  projections of our operating results or financial condition;
 

 •  statements regarding our plans, objectives or goals, including those relating to competition, acquisitions, dispositions and our products;
 

 •  statements about our future performance; and
 

 •  statements about product or environmental liabilities.

Words such as “believe,” “anticipate,” “plan,” “expect,” “intend,” “target,” “estimate,” “project,” “predict,” “forecast,” “guideline,” “should,” “aim” and similar
expressions are intended to identify forward-looking statements but are not the exclusive means of identifying such statements.

Forward-looking statements involve inherent risks and uncertainties. We caution you that a number of important factors could cause actual results to differ
materially from the plans, objectives, expectations, estimates and intentions expressed in such forward-looking statements. These factors, some of which are
discussed under “Risk Factors” beginning on page 5 of our Form 20-F filed on 29 September 2006 with the Securities and Exchange Commission, include but
are not limited to: all matters relating to or arising out of the prior manufacture of products that contained asbestos by current and former James Hardie
subsidiaries; required contributions to the AICF and the effect of foreign exchange on the amount recorded in our financial statements as an asbestos
provision; compliance with and changes in tax laws and treatments; competition and product pricing in the markets in which we operate; the consequences of
product failures or defects; exposure to environmental, asbestos or other legal proceedings; general economic and market conditions; the supply and cost of
raw materials; the success of our research and development efforts; our reliance on a small number of product distributors; compliance with and changes in
environmental and health and safety laws; risks of conducting business internationally; compliance with and changes in laws and regulations; foreign
exchange risks; the successful implementation of new software systems; and the successful implementation of the internal control over financial reporting
requirements of Section 404 of the Sarbanes-Oxley Act of 2002, as codified by Item 308 of regulation S-K. We caution you that the foregoing list of factors is
not exhaustive and that other risks and uncertainties may cause actual results to differ materially from those in forward-looking statements. Forward-looking
statements speak only as of the date they are made.
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  ASIC
  Australian Securities & Investments Commission
   
  JEFFREY LUCY AM
  Chairman
   
14 February 2007  No.1 Martin Place, Sydney
  GPO Box 9827 Sydney NSW 2001
  DX 653 Sydney
   
Company Secretary/ Disclosure Officer  Telephone: (02) 9911 2033
James Hardie Industries NV  Facsimile: (02) 99112010
Level 3   
22 Pitt Street   
SYDNEY NSW 2000   

Attn: Mr Marcin Friek

Dear Sir

Australian Securities and Investments Commission (ASIC) v Peter Macdonald and others — Matter No 1490 of 2007

I advise that ASIC has today commenced civil penalty proceedings against James Hardie Industries NV (JHINV) and others in the Supreme Court of NSW. I
attach photocopies of the sealed copies of the Originating Process and Affidavit in support. I also attach a copy of a Statement of Claim, which is referred to in
the Originating Process.

ASIC is currently attending to formal service of these documents on the relevant parties, including the solicitors for JHINV.

You will note that one of the claims made against JHINV relates to the cancellation of partly paid shares in ABN 60 Pty Limited. The claim seeks a mandatory
injunction that JHINV execute a deed of indemnity in favour of ABN 60 Pty Limited for an indemnity up to a maximum of $1.9 billion, or such amount as ABN 60
Pty Limited or its directors consider is necessary to ensure that ABN 60 Pty Limited remains solvent.

Given the disclosure obligations of JHINV and to ensure that investors are adequately informed about the nature and effect of ASIC’s proceedings, I advise
that ASIC will not pursue the claim of indemnity of $1.9 billion if the conditions precedent to the Final Funding Agreement, being those conditions referred to in
your announcement to the Australian Securities Exchange dated 1 December 2005, are satisfied.

ASIC proposes to include a statement of this effect in any media announcements and authorises you to disclose this letter to the ASX in any announcement
you may wish to make.

Yours faithfully

Jefferey Lucy AM
Chairman

 



 

Form 2
(rule 2.2)

   
IN THE SUPREME COURT OF NEW SOUTH WALES   
DIVISION: EQUITY  No. 1490 of 2007
REGISTRY: SYDNEY   

IN THE MATTER OF: James Hardie Industries NV, ABN 60 Pty Ltd (ACN: 000 009 263), Amaca Pty Ltd (ACN 000 035 512) and Amaba Pty Ltd (ACN 000
387 342)

AUSTRALIAN SECURITIES & INVESTMENTS COMMISSION

Plaintiff

PETER DONALD MACDONALD and Others

(listed in schedule A)

Defendants

[SEAL]

ORIGINATING PROCESS

A. DETAILS OF APPLICATION

This is an application made under ss 206C, 206E, 1317E, 1317G and 1324(1) of the Corporations Act 2001 (Cth) (“the Corporations Act”).

The First to Tenth Defendants were the directors and/or officers of the eleventh and some of them were directors and officers of the Twelfth Defendant.
   
Filed by:  DX 653 SYDNEY
Georgina Hayden  Tel: 9911 2000
Solicitor for the  Fax: 9911 2034
Australian Securities & Investments Commission  Reference: John Chambers/Georgina
Level 18, No. 1 Martin Place  Hayden
SYDNEY NSW 2000   
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The Plaintiff claims that each of the First to Tenth Defendants have contravened section 180(1) of the Corporations Law (as carried over into the Corporations
Act) and the Corporations Act, and in the case of the First Defendant, section 181(1) of the Corporations Law (as carried over into the Corporations Act) and
the Corporations Act, in relation to statements made by, or on behalf of, the Eleventh and Twelfth Defendants, and in relation to the Eleventh Defendant’s
obligation to disclose information to the market and its members.

Further, the Plaintiff claims that the Third Defendant contravened s 180(1) of the Corporations Law, as carried over into the Corporations Act) by his conduct in
relation to each of Amaca Pty Ltd and Amaba Pty Ltd, which caused them to enter into a deed.

Further, the Plaintiff claims that the Eleventh Defendant (“ JHIL”) contravened ss 412, 995(2), 999 and 1001A of the Corporations Law (as carried over in to the
Corporations Act) in relation to statements made by it, or on its behalf, and in relation to its duty to disclose information to the market and its members.

Further, the Plaintiff claims that the Twelfth Defendant contravened ss 1041E and 1041H of the Corporations Act, in relation to statements made by it, or on its
behalf, and that it contravened s 674(2) of the Corporations Act.

Accordingly, the Plaintiff seeks declarations of contravention against each of the First to Twelfth Defendants, pecuniary penalties against each of the First to
Tenth and Twelfth Defendants, disqualification orders against the First to Tenth Defendants and an order for indemnity against the Twelfth Defendant.

On the facts stated in the statement of claim, which has been filed in these proceedings, the Plaintiff claims:

1.  Declarations, pursuant to s 1317E of the Corporations Act that:

 (a)  The First to Tenth and Twelfth Defendants contravened s 180(1) of the Corporations Law (as taken to be included in the Corporations Act by s 1401 of the
Corporations Act) and the Corporations Act, in relation to JHIL;
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 (b)  The First Defendant contravened s 181 (1) of the Corporations Law (as taken to be included in the Corporations Act by s 1401 of the Corporations Act) and the
Corporations Act, in relation to JHIL;

 

 (c)  The First Defendant contravened s 181(1) of the Corporations Act, in relation to JHINV;
 

 (d)  The Twelfth Defendant contravened s 674(2) of the Corporations Act; and
 

 (e)  The Third Defendant contravened s 180(1) of the Corporations Law (as taken to be included in the Corporations Act by s 1401 of the Corporations Act) in relation to
each of Amaca Pty Ltd and Amaba Pty Ltd.

2.  Declarations that the Eleventh Defendant:

 (a)  contravened s 995 of the Corporations Law (as taken to be included in the Corporations Act by s 1401 of the Corporations Act) and the Corporations Act;
 

 (b)  contravened s 999 of the Corporations Law (as taken to be included in the Corporations Act by s 1401 of the Corporations Act) and the Corporations Act;
 

 (c)  contravened s 1001A of the Corporations Law (as taken to be included in the Corporations Act by s 1401 of the Corporations Act);
 

 (d)  contravened s 412 of the Corporations Law (as taken to be included in the Corporations Act by s 1401 of the Corporations Act) and the Corporations Act;

3.  Declarations that the Twelfth Defendant contravened:

 (a)  s 1041E of the Corporations Act; and
 

 (b)  s 1041H of the Corporations Act.
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4.  Orders pursuant to s 1317G of the Corporations Act, that each of the First to Tenth and Twelfth Defendants pay the Commonwealth a pecuniary penalty, in relation to
each civil penalty contravention pleaded against them, in such amount as the Court thinks fit.

 

5.  Orders pursuant to s 206C of the Corporations Act, that the First to Tenth Defendants be prohibited from managing a corporation, for such period as the Court thinks fit.
 

6.  Orders pursuant to s 206E of the Corporations Act, that the First to Seventh and Tenth Defendants be prohibited from managing a corporation, for such period as the
Court thinks fit.

 

7.  An order pursuant to s 1324(1) of the Corporations Act, that the Twelth Defendant execute a deed of indemnity in favour of JHIL, providing that it indemnify JHIL for
up to a maximum amount of $1.9 billion for such amount as JHIL, or its directors, consider, after giving careful consideration, is necessary to ensure that JHIL is able to
pay its debts, as and when they fall due, and for such amount as JHIL, or its directors, reasonably believe is necessary to ensure that JHIL remains solvent.

 

8.  Costs.

Date: 14 February 2007
     
   
 /s/ Georgina Hayden   
 Georgina Hayden   
 Solicitor for the Australian Securities & Investments  
 Commission  
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This application will be heard by the Supreme Court of New South Wales at Queens Square at 11 am on 15/3/07

 



 

SCHEDULE A

PARTIES

AUSTRALIAN SECURITIES & INVESTMENTS COMMISSION

Plaintiff

PETER DONALD MACDONALD

First Defendant

PETER JAMES SHAFRON

Second Defendant

PHILLIP GRAHAM MORLEY

Third Defendant

MICHAEL ROBERT BROWN

Fourth Defendant

MICHAEL JOHN GILLFILLAN

Fifth Defendant

MEREDITH HELLICAR

Sixth Defendant

MARTIN KOFFEL

Seventh Defendant

GEOFFREY FREDERICK O’BRIEN

Eighth Defendant

GREGORY JAMES TERRY

Ninth Defendant
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PETER JOHN WILLCOX

Tenth Defendant

ABN 60 PTY LTD (ACN: 000 009 263)

Eleventh Defendant

JAMES HARDIE INDUSTRIES NV

Twelfth Defendant
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Exhibit 99.2

   
15 February 2007  For media enquiries please call Cameron Hamilton on:
  Tel: (02) 8274 5304 or Mob: 0425 344 688.
  For analyst enquiries please call Steve Ashe on:
  Tel: (02) 8274 5246 Mob: 0408 164 011.

ASIC media release

Further to its earlier announcement, James Hardie notes that the Australian Securities & Investments Commission (ASIC) has released the attached media
release.

Media Enquiries:
   
Cameron Hamilton
   
Telephone:  61 2 8274 5304
Mobile:  61 425 344 688
Email:  media@jameshardie.com.au
Facsimile:  61 2 8274 5218
   
Investor and Analyst Enquiries:
   
Steve Ashe — Vice President Investor Relations
   
Telephone:  61 2 8274 5246
Mobile:  61 408 164 011
Email:  steve.ashe@jameshardie.com.au
Facsimile:  61 2 8274 5218
   
www.jameshardie.com



 

Thursday 15 February 2007  07-35

ASIC COMMENCES PROCEEDINGS RELATING TO JAMES HARDIE

The Australian Securities and Investments Commission (ASIC) has commenced civil penalty proceedings in relation to James Hardie, including against a
number of former and current directors and former executives.

The proceedings arise from ASIC’s investigation of matters identified by the Special Commission of Inquiry into the Medical Research and Compensation
Foundation.

ASIC’s investigation into possible criminal actions continues.

ASIC has filed civil penalty proceedings in the Supreme Court of New South Wales relating to disclosures by James Hardie Industries Limited (JHIL*) in
respect to the adequacy of the funding of the Medical Research and Compensation Foundation (MRCF).

In commencing these proceedings, ASIC is seeking to address alleged breaches by certain former and current corporate entities in the James Hardie group,
and by certain former executives and certain former and current directors.

ASIC Chairman Jeffrey Lucy said it was ASIC’s objective, in taking these proceedings, to reinforce the standards of corporate behaviour that are vitally
important in ensuring public confidence in Australia’s corporate sector and capital markets.

‘While the new compensation arrangements were very much welcomed, they do not diminish the need for those responsible for the breaches we have
identified to be held to account for their actions,’ he said.

ASIC’s proceedings seek declarations that a number of former and current directors and former executives failed to act with requisite care and diligence. The
regulator is asking the court to consider banning individuals from acting as a company director and imposing fines.

The action also seeks declarations that the companies, JHIL and James Hardie Industries NV (JHINV), made misleading statements and contravened
continuous disclosure requirements. ASIC further alleges that JHINV failed to act with requisite care and diligence in relation to its then-subsidiary JHIL.

ASIC has no desire to, nor does it believe it likely that its legal proceedings in relation to JHIL and JHINV will, adversely impact the new compensation
arrangements agreed by shareholders of JHINV last week. However, should it emerge that any aspect of the action in relation to JHIL does adversely impact
the compensation arrangements, the regulator will consider amending this aspect of the proceedings.

 



 

The civil penalty actions allege various breaches of duties under the Corporations Act 2001, including:

 1.  JHIL’s ASX announcement of 16 February 2001 and related press conference statements in relation to the establishment of the MRCF. ASIC alleges these
communications were misleading.

 

 2.  The failure to disclose the existence of the Deed of Covenant and Indemnity between the MRCF and JHIL, which created, amongst other things, an ongoing
asbestos-related liability of JHIL.

 

 3.  The Information Memorandum (IM) for the 2001 Scheme of Arrangement that proposed a restructure of the James Hardie group. The restructure had the effect of
JHIL (the then-ASX-listed company) becoming a subsidiary of JHINV, a Netherlands company. ASIC alleges the IM was misleading in failing to disclose pertinent
information relating to the meeting of JHIL’s future liabilities.

 

 4.  A series of presentations by a senior executive to institutional investors in 2002. ASIC contends these presentations contained misleading information about the
adequacy of the funding of the MRCF and the James Hardie group’s asbestos liabilities.

 

 5.  The cancellation of the partly paid shares in JHIL, which were held by JHINV and represented as having been issued for the purpose of JHIL meeting any future
liabilities. ASIC alleges that JHINV failed to act with the requisite care and diligence in requesting JHIL to cancel these shares. ASIC also alleges that JHINV failed
to disclose certain important information to the ASX regarding the cancellation. ASIC has also sought orders that JHINV execute a deed of indemnity up to a
maximum of $1.9 billion, or such amount as JHIL or its directors consider is necessary to ensure that JHIL remains solvent. However, if the conditions precedent to
the Final Funding Agreement (referred to in the JHINV’s announcement to the ASX dated 1 December 2005) are satisfied, ASIC will not pursue the claim of
indemnity against JHINV.

ASIC is suing a number of corporate entities and a range of current and former directors and former executives it alleges breached the Corporations Act
through involvement with these matters. More specific details, including the names of the defendants to the actions, are outlined at Attachment 1.

Mr Lucy said ASIC’s James Hardie investigation was a thorough examination of the company’s corporate governance and decision-making processes. It has
been supported by specific funding provided by the Federal Government.

ASIC’s investigation commenced in late 2004 following the report of the Special Commission.

The investigation, which continues, has involved a complex corporate structure, it has spanned three countries (the United States, the United Kingdom and
Australia) and it has involved about 348 billion documents, 72 examinations and the issuing of 284 notices to obtain evidence.

 



 

The Special Commission of Inquiry into the MRCF was established on 27 February 2004 and reported in September 2004. Commissioner Jackson QC raised
serious issues about corporate governance and disclosure and raised particular concerns about potential breaches of the Corporations Act. ASIC also
considered possible avenues for compensation in respect to those potential breaches. ASIC then commenced its investigation, which had regard to the
Jackson Report and was facilitated by the James Hardie (Investigations and Proceedings) Act , which was passed by the Commonwealth in December 2004.

NOTE: *This entity (JHIL) is now called ABN 60 Pty Ltd.

For further information contact:
Angela Friend
ASIC Media Unit
Telephone: 03 9280 3338
Mobile: 0412 058 800

 



 

James Hardie Investigation: Attachment 1
Orders Sought:

     
JHIL  •  Declarations of breach
  •  Costs
     
JHINV  •  Declarations of breach
  •  Pecuniary penalty (Max: $200,000 per breach)
  •  Mandatory injunction and indemnity*
  •  Costs
     
Macdonald  •  Declarations of breach
  •  Pecuniary penalty (Max: $200,000 per breach)
  •  Disqualification
  •  Costs
     
Shafron  •  Declarations of breach
  •  Pecuniary penalty (Max: $200,000 per breach)
  •  Disqualification
  •  Costs
     
Morley  •  Declarations of breach
  •  Pecuniary penalty (Max: $200,000 per breach)
  •  Disqualification
  •  Costs
     
Brown  •  Declarations of breach
Hellicar  •  Pecuniary penalty (Max: $200,000 per breach)
Wilcox  •  Disqualification
Terry  •  Costs
O’Brien     
Gillfillan     
Koffel     

NOTE: * The claim seeks a mandatory injunction that JHINV execute a deed of indemnity in favour of JHIL+ for an indemnity up to a maximum of
$1.9 billion, or such amount as JHIL or its directors consider is necessary to ensure that JHIL remains solvent. If the conditions precedent to the
Final Funding Agreement (referred to in the JHINV’s announcement to the ASX dated 1 December 2005) are satisfied, ASIC will not pursue the
claim of indemnity.
+: This entity (JHIL) is now called ABN 60 Pty Ltd.

 



 

Summary of Civil Actions Commenced 14 February 2007 Under Corporations Act
             

ACTIONS  Executives  Non-Executives  JHIL  JHINV
    Alleged    Alleged  Alleged  Alleged
    Contraventions    Contraventions  Contraventions  Contraventions

1: Market
Announcements 
15/16 February

 

Macdonald

Shafron

Morley

 

s180(1): breach of
duties of directors
and officers and

s181(1): McDonald
only - breach of

duties of directors
and officers

 

Brown
Hellicar
Wilcox
Terry

O’Brien
Gillfillan

Koffel

 

s180(1): breach of
duties of directors

and officers

 

s995(2): misleading
or deceptive
conduct in

connection with
securities

s999: misleading
statements likely
to induce dealing

in securities  

 

                   
Market

Announcement 23
February 

and
21 March 2001

 

Macdonald

 

s180(1) and
s181(1): breach of
duties of directors

and officers

 

 

 

 

 

s995(2): misleading
or deceptive
conduct in

connection with
securities

s999: misleading
statements likely
to induce dealing

in securities  

 

 



 

             
ACTIONS  Executives  Non-Executives  JHIL  JHINV

    Alleged    Alleged  Alleged  Alleged
    Contraventions    Contraventions  Contraventions  Contraventions

2a: Deed of
Covenant and

Indemnity
(DOCI) —
Disclosure  

Macdonald Shafron

 

s180(1): breach of
duties of directors

and officers

 

 

 

 

 

s1001A(2): breach
of continuous

disclosure

 

 

             
2b: Deed of

Covenant and
Indemnity
(DOCI) —
Execution  

Morley

 

s180(1): breach of
duties of directors

and officers

 

 

 

 

 

 

 

 

             
3. Information

Memorandum for
the 2001

Scheme of
Arrangement

 

Macdonald Shafron

 

s180(1): breach of
duties of directors

and officers

 

Hellicar
Wilcox
Brown

Gillfillan
Koffel

 

s180(1): breach of
duties of directors

and officers

 

s995(2): misleading
or deceptive
conduct in

connection with
securities

s999: misleading
statements likely
to induce dealing

in securities

s412: misleading
statements in an

Information
Memorandum  

 

 



 

             
ACTIONS  Executives  Non-Executives  JHIL  JHINV

    Alleged    Alleged  Alleged  Alleged
    Contraventions    Contraventions  Contraventions  Contraventions
4. Presentations to

institutional 
investors in 2002

 

Macdonald

 

s180(1) and
s181(1): breach of
duties of directors

and officers

 

 

 

 

 

 

 

s1041E: make
misleading
statement

likely to induce
dealing in financial
products s1041H:

engage in conduct in
relation to a

financial product
that was misleading

or deceptive
             

5. Cancellation of
Partly Paid Shares

 

 

 

 

 

 

 

 

 

 

 

s674(2): breach of
continuous
disclosure

s180(1): breach of
duties of directors

and officers
(Mandatory

injunction and
indemnity — see
note on page 5.)
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